IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK E. ALLEN ) ClVIL ACTI ON
V.

SUPERI NTENDENT BRI AN CCOLEMAN, :
et al. : NO. 09-145

VEMORANDUM

Bartle, C. J. Novenber 9, 2009

Before the court are the objections of petitioner Mark
E. Allen to the Report and Recomendation of the United States
Magi strate Judge.

Allen filed a petition for a wit of habeas corpus from
state custody under 28 U S.C. 8§ 2254. In her Report and
Recomendati on, the Magi strate Judge recommended that the
petition be dismssed with prejudice as untinmely. W will affirm
t he Recommendation and will deny Allen's petition as untinely,
albeit for different reasons than set forth in the Magistrate
Judge's Report.

A jury in the Court of Common Pleas of Chester County

convicted Allen of two counts of aggravated assault, one count of



si npl e assault, and one count of recklessly endangering anot her
person on January 13, 2005. He did not file a direct appeal.
Hi s conviction becanme final on February 12, 2005. Thereafter, on
June 2, 2006, Allen filed a petition for post-conviction relief
under Pennsylvania's Post Conviction Relief Act ("PCRA"), 42 Pa.
Cons. Stat. 8§ 9541, et seq. The Court of Common Pl eas rejected
his petition as untinely on April 6, 2007. The Pennsyl vani a
Superior Court affirmed that finding on May 29, 2008. Allen then
filed a pro se petition for a wit of habeas corpus in this court
on January 6, 2009. In his objections to the Magistrate Judge's
Report and Recommendation, Allen contended that his petition
shoul d be considered tinely because the court should apply
equitable tolling for the period fromJanuary 2, 2004 unti l
Oct ober 31, 2008.

The Antiterrorismand Effective Death Penalty Act of
1996 (" AEDPA") inposes a one year statute of limtations to
applications for a wit of habeas corpus filed by persons in
state custody. 28 U S.C. 8§ 2254(d)(1). The AEDPA one-year
statute of limtations runs from "the date on which the judgnent

becanme final by the conclusion of direct review or the expiration



of the tine for seeking such review"! 28 U S. C
§ 2254(d)(1)(A).

The applicable starting point is February 12, 2005, the
date on which Allen's conviction becanme final. Allen had until
February 12, 2006 to file tinely a petition for a wit of habeas
corpus in federal court. He did not file his petition in this
court until January 6, 2009, nearly three years after the statute
of limtations period had expired. Allen is barred from

presenting his claimto this court unless the statute of

1. The AEDPA statute of limtations can also be calculated to
begin on the | atest of:

(B) the date on which the inpedinent to filing an
application created by State action in violation of the
Constitution or laws of the United States is renpoved,

if the applicant was prevented fromfiling by such
State action;

(C the date on which the constitutional right asserted
was initially recognized by the Suprene Court, if the
ri ght has been newly recognized by the Supreme Court
and made retroactively applicable to cases on
collateral review, or

(D) the date on which the factual predicate of the
claimor clainms presented could have been di scovered
t hrough the exerci se of reasonable diligence.

28 U.S.C. § 2244(d)(1).

In this case, Allen does not allege any inpedinents to
filing caused by the state, that his petition invokes a new y-
recogni zed right, or that there are new facts.
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l[imtations period is subject to either statutory or equitable
tolling.

The AEDPA provides for tolling for the period during
which a properly filed application for state post-conviction
relief or other collateral reviewis pending. Such tinme shal
not be counted towards any limtations period. 28 U S C
§ 2244(d)(2). However, petitions untinely filed in state court
are not considered to be "properly filed" and do not toll the

statute of limtations under the AEDPA. See Pace v. D Qugli el np,

544 U.S. 408, 410 (2005). A federal habeas court nust defer to a
state court's determ nation regarding the tinmeliness of a PCRA

petition. See Merrit v. Blaine, 326 F.3d 157, 168 (3d Cr

2003).

The Pennsyl vani a Superior Court explicitly found that
Allen's PCRA petition was filed in the Court of Common Pl eas of
Chester County on June 2, 2006. Under Pennsylvania |aw, such a
petition nust be filed within one year of the date that
convi ction becones final unless the petitioner can prove at | east
one of the followng: (1) the failure to raise the claimwas the
result of interference by a governnent official in violation of

the constitution or laws of the Commpbnwealth or the United



States; (2) the facts on which the claimis predicated were
unknown and coul d not have been di scovered by the exercise of due
diligence; or (3) the right asserted is a constitutional right
recently recogni zed and nmade retroactive by the Supreme Court of
t he Commonweal th or of the United States. See 42 Pa. Cons. Stat.
8§ 9545(b)(2). Wiere a petition falls within one of these
exceptions, the state court will consider it timely if it is
filed within sixty (60) days of the first date on which the claim
coul d have been presented. See id.

Allen did not neet the one-year deadline or plead one
of the three exceptions in his original petition in the state
court. Although he did plead governnent interference in his
appeal to the Superior Court, the Superior Court nonethel ess
ruled that his petition was "untinely.” The Superior Court
expl ai ned:

In his concise statenent, the defendant

contends that his petition was filed tinely

because it was filed within sixty days of his

having | earned that no petition was filed in

this Court. However, that position is

unper suasi ve because it fundanental ly

m sconstrues the sixty day filing

requirenent. To be tinely, a PCRA petition

that all eges an exception to the one year

deadl i ne must be filed within sixty days of

the first date it can be presented, not
wi thin sixty days of whatsoever date the
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petitioner happens to choose to nmake

inquiries regarding his filings. The sixty

day filing requirenent is not satisfied when

a defendant fails to explain why the all eged

government interference could not have been

di scovered earlier through due diligence.

(enmphasis in the original). W are bound by that finding. See
Merrit, 326 F.3d at 168. Consequently, because Allen let the
clock run out in the state court, his petition here is out of

ti me under the AEDPA.

Al l en argues that his petition should be considered
tinmely based on equitable tolling. He alleges that he filed an
initial PCRA petition with the Court of Conmon Pl eas of Chester
County on January 2, 2006, which the court failed to docket. He
asks that we consider this filing date as the date on which he
first attenpted to vindicate his rights. Allen also contends
that he did not receive notice of the Superior Court's denial of
his appeal until Cctober 31, 2008 and should not be held
accountable for filing his federal petition before that date. It
is undisputed that if we were to deemthe statute of linmtations
toll ed on equitable grounds from January 2, 2006 until
Cct ober 31, 2008, Allen's petition to this court would be tinely.

Wiile the United States Supreme Court has not decided

whet her equitable tolling is available for a federal habeas
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petition, our Court of Appeals has ruled that it is. See

Lawrence v. Florida, 549 U S. 327, 336 (2007); Mller v. New

Jersey State Dept. of Corrections, 145 F. 3d 616, 618 (3d G r

1988). In order to grant equitable tolling, we nust find that
Al l en has established, "(1) that he has been pursuing his rights
diligently, and (2) that sonme extraordinary circunstances stood
in his way." Lawence, 549 U.S. at 336. Furthernore, under
AEDPA, a district court nust "presunme that the ... [factual]
findings of both state trial and appellate courts are correct, a
presunption that can only be overconme on the basis of clear and

convincing evidence to the contrary."” Affinito v. Hendricks, 366

F.3d 252, 256 (3d Gir. 2004); see also 28 U.S.C. § 2254(e)(1);

Wllianms v. Taylor, 529 U S. 362, 402-13 (2000).

Al'l en contends that his initial PCRA filing on
January 2, 2006 and his refiling on June 2, 2006, subsequent to
| earning that the January petition had not been docket ed,
constituted reasonable diligence in pursuing his rights. 1In
support of his contention that he originally filed on January 2,
2006, Allen presents a prison mail |og indicating outgoing mai
fromhimto the Chester Court of Conmon Pleas. Allen also argues

that the Conmmonwealth Court's failure to docket and the Superi or



Court's failure to credit his January petition were extraordinary
circunstances that prevented his tineliness.

Allen, in our view, has presented insufficient evidence
that he actually filed a PCRA petition on January 2, 2006 to
overcone the state court's finding that he did not do so. The
mai |l |1 og does not prove the contents of the mailing. Allen rests
sol ely on unsupported all egations that the January 2, 2006 letter
contained a PCRA petition. H's June 2, 2006 PCRA petition nmakes
no nmention of an earlier filing, and he has not presented any
convi nci ng proof that there ever was a January petition.

The Pennsyl vani a courts have found that Allen's PCRA
petition was not filed until June 2, 2006. In the absence of
cl ear and convincing evidence, we are bound by that finding. See
Hunt, 253 Fed. Appx. at 160; Affinito, 366 F.3d at 256. He
failed to file his state court petition for post-conviction
relief within the statutory deadline and has not provided any
basis for disregarding this failure. W wll not toll the
AEDPA' s statute of limtations, for no equitable considerations
exist, and will adopt the recommendati on of the Magi strate Judge

that Allen's petition nust be denied.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
MARK E. ALLEN ) ClVIL ACTI ON
V.
SUPERI NTENDENT BRI AN CCOLEMAN, :
et al. : NO. 09-145
ORDER

AND NOW this 9th day of Novenber, 2009, for the
reasons set forth in the foregoing Menorandum it is hereby
ORDERED t hat :

(1) the petition of Mark E. Allen for a wit of habeas
corpus is DENIED with prejudice; and

(2) no certificate of appealability will issue.

BY THE COURT:

/s/ Harvey Bartle 111

C. J.



